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137 EMPLOYMENT RELATIONS COMMISSION ERC 94.03

Chapter ERC 94
HEARINGS, DECISIONS AND REVIEW

ERC94.01 Hearing examiners. ERC 94.06  Written objections and oralguments.
ERC 94.02  Continuances. ERC 94.07  Computation of interest.
ERC 94.03  Conduct of hearings. ERC 94.08  Time limit for decisions.
ERC 94.04  Proposed decisions and orders. ERC 94.09  Requests for rehearing.
ERC 94.05  Motions for fees and costs. ERC 94.10  Determinations of parties for purposes of judicial review
Note: Chapter PC 5wasrenumbered Chapter ERC 94 under s. 13.92 (4) (b) (2) OrPeNnTOTHEPUBLIC. Exceptwhere requested by an appel

1., Stats., Register December 2014 No. 708. lant pursuant to s. 230.44 (4) (a), Stats., or to the extent necessary

to protect the confidentiality of materials or testimony as provided

ERC 94.01 Hearing examiners. (1) DESIGNATION. ANy 'law all hearings conducted by the commission shall be open

matterto be heard by the commission may be designated for hear ;
: o the public.

ing by one or more commissioners or by such gbleesons as may 3) O Openi tat ¢ tional
be permitted by statuteHearing examiners shall have all powers (3) OPENING STATEMENTS. Opening statements are optional
necessaryo conduct commission hearings. Whehearing is andshall be confined to a brief summary of the nature of the case,

conductedbefore the commission itself, the hearing shall be prg]ethev[cti_ence intended to befefed, and the controllingegal

sidedover by the chairperson,dn the chairpersos’absence, by 2utnorntes. N _

anothercommissioner designated by the commission. (4) ORDER OF PROCEEDING. The petitioner shall preseavi-
(2) LIMITATION AGAINST FINAL DISPOSITION. Notwithstanding dENcefirst unless the case falls into a category in whictcare

sub. (1), no hearing examiner shall decide any motion whidRission,thejudiciary, or the legislature through statutory eract
would require final disposition of any case except wherctire ment has determined that the burden of proof shall be on the

missionhas by order directed that the hearing exartsragcision €SPondent.n such cases, the respondent shall profiestd The
shallbe the final decision of the commission. order of proceeding may be varied by the hearing examiner or

(3) DisQUALIFICATION. If a presidingauthority is ungualified commissionin the interest of obtaining thmost cogent presenta

¢ o t f conflict oit t | bias. th tion of the case.
0 preside 1or reasons of contlic €rest or pérsonal bias, e g For example, the burden of pranfan appeal of a disclyg decision is on

presidingauthority shall withdraw and notify the commiss&nd  the respondentReinkev. Personnel Board, 53 W (2d) 123, 191 NW (2d) 833 (1971).
the parties of the disqualification. (5) EviDENCE. As specified in s. 227.45, Stats., tenmis

(4) MOTIONS FOR SUBSTITUTION OR DISQUALIFICATION OF PER-  sionis not bound by common law or statutory rules of evidence.
SONS CONDUCTING HEARINGS. If a party deems the presidingAll testimony havingreasonable probative value shall be
authorityto be unqualified for reasons of conflict of interest admitted,and immaterial, irrelevant or unduly repetitious testi
bias,the party may move in a timely manner for substitution ofraony shall be excluded. The hearing examiner anatimemis
differentexaminer or disqualification of the commission&he sionshall give eflect to the rules of privilege recognized by law
motion shall be accompanied by a writtstatement setting forth Hearsayevidence may be admitted into the record at the discretion
the basis for the motion. If a hearing examiner does not granbfthe hearingexaminer or commission and accorded such weight
motion for substitution,it shall be referred to the commissionasthe hearing examiner or commission deems warranted by the
which shall determine the didiency of the ground alleged. circumstances.

(5) UnavaiLABiLITY.  If the presiding authority becomes (6) TesTIMONYOFWITNESSES. (@) Witnesses may testify either
unavailableduring the course of a hearing, the commission sh&ly answering questions posed to them or in narrative form.

designatea substitute.The substitute may confer with the original (b) Cross—examination is not limited to matters to which the

presidingauthority regarding the case. witnesstestified on direct examination.
History: Cr. RegisterMarch, 1980, No. 291, fe4-1-80; renum. from PC 3.01 . . . . .
and am., RegisteAugust, 1987, No. 380, feP—-1-87. (c) At the discretion of thbearing examiner or the commis

sion, witnesses’ testimony may be taken via telephone rather than
ERC 94.02 Continuances. (1) REQUIREMENTS. Prior to In person.
requestinga continuance ol hearing date, a party shall seek (d) At the request of either paythe hearing examiner tne
agreementor a continuance from all other parties to the case. dommissionmay order the exclusion of witnesses in accordance
makingthe request to the hearing examiner or a commissiteer with the provisions of s. 906.15, Stats.
party seeking the continuance shall advise the hearing examiney7) sripyLarions. Parties may stipulate &pme or all of the

or commissioner if agreement between the parties has b@gfsthat are materiab a case and the commission may base an
reached. Requests for continuances of a hearing date shall oglerupon the stipulation.

be granted upon a showing of good cause and after consideratio
of any hardship on the other partiés.any case in which a hearing b
examinerhas been designated, the request shall be directed toﬁ.ﬁ
hearingexaminerif available. The hearing examiner or commis

. . . . . pre
sionermay require presentation of evidence before Cons'de“ﬁéerecord as madelf the absent party has the burden of proof, the

therequest. . . commission shall consider a motion to dismiss by the parties pres
(2) NoriFicaTIoN OF WITNESSES. Each party is responsible for gt without requiring presentation of any evidence.

adH‘f'j;[‘che partys own witnesses of an_y _contlnuance. (b) If a witness fails to appear despite the issuance of a letter
y: Cr. RegisterAugust, 1987, No. 380, feD-1-87. . . T
or subpoena as provided in s. ERC 93.05, the commission may

ERC 94.03 Conduct of hearings. (1) GENERALLY. The SEekinitiation of contempt proceedings.

PR - Note: Any person who, withouteasonable excuse, fails to attend or to testify as
commissionis notbound by the strict rules of prOCEdure and thlgvvfully requiredbefore a hearing examiner or the commission or otherwise fails to

customary practices of courts of law actas set forth in s. 885.12, Stats., is subject to the penalties set forth therein.

rZ8) SANCTIONS. (a) Unless good cause can be shoawy,
ywho fails to appear at a heariafier due notice is deemed
ave admitted thaccuracy of evidence adduced by the parties
sentnd the hearing examiner ag commission may rely on
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(c) If a witness refuses to answer a proper questiathar Note: The commissiors' authority to award fees and costs is derived from ss.
wise engages in misconduct, the hearing examiner or the cemnj 15012 (: 257439 228085 (3), Stats, and framtdns . LIRC, 17 W (2d)
Sion_ may exclude the witness, may st_rike all or part of the Witnessl—l’istory: cr. RegisterAuguét, 1987, No. 38&ff. 9-1-87; am. RegisteMay,
testimony may make an appropriate inferemcenay impose any 1996,No. 485, ef 6-1-96.

combinationof sanctions under this paragraph. . .
paragrap ERC 94.06 Written objections and oral arguments.

(d) The hearing examiner or the commission may exclude pf:{) WRITTEN OBJECTIONS. When a party adverselyfafted by a
sonsother than witnesses from the hearing for misconduct. proposeddecision files written objections, the opposing parties
(9) RECORD OF PROCEEDINGSAND TRANSCRIPTS. A SteNe  gha|ibe provided a period of 10 days to file a written response to
graphic,electronicor other record of all hearings and such othgpe opjections unless the hearing examiner or the commission
g_roceedmgsasf tft‘e comdmflssmn may deﬁlgngtml_l g_e_rrlwade_. concludeshat some other period is more appropriate.
ranscriptionof therecord for purposes other than judicial review "o oL T T e ment may be
shall be at the expense of any party who requests the transcrip ht)edif the commission detgrmines, in itsgdiscretion, ¥hat an

Copiesof tape recordings or transcrigisall also be furnished at : Il
. issueor question is better addressed by orgliarent rather than
the expense of the partyaking the request. Howeyemon a written algument.

showingof indigencyand legal need, a party may be provided a. . .~ . q_
copy of the transcript or tape recording without cfear Where History: Cr. RegisterAugust, 1987, No. 380, feB-1-87.
indigencyand legal need have been found, the commission shall, ERC 94.07 Computation of interest. Any interest that
in its discretion determine whether to provide a copy of the4rarmay be awarded on a back pay award magéhe commission
scriptor to provide a copy of the tape recording. shallbe added to the award and computed at the annual rate speci
History: Cr. RegisterMarch, 1980, No. 291, #4-1-80; renum. from PC 3.03 fied in s. 814.04 (4), Stats., simple interest. Interest shall be com
sk ) 2 o o O e 10 (o, ) A O, Feger i3 putedby calendar quartetnterest shall begin to accrue on the last
Stats., Register December 2014 No. 708. day of each calendar quarter portion thereof, in the back pay
o periodon the net amount of back pay attributable to that calendar
ERC 94.04 Proposed decisions and orders. Forthose gquarter,or portion thereof, after any setfmfand shall continue
casesn which a proposed decision and order is required pursugitaiccrue until the date of compliance with the back pay order
tos. 227.46 (2), Stats., a copy of the proposed decision and ordefsiory: Cr. RegisterAugust, 1987, No. 380, feb-1-87.
preparedby the hearing examiner shall be served on the parties ) o o .
andshall prescribe reasonable periods for the parties to file anyERC 94.08 Time limit for decisions. The 90 day period
motions for fees and costs, written objectiomsthe proposed establishedn s. 230.44 (4) (f), Statsfor the issuance of certain
decisionand orderand any request for oralguments. decisionsshall commence on the latdte for filing objections to
History: Cr. RegisterAugust, 1987, No. 380,feB-1-87. the proposed decision and order under s. 227.46, Stats., or the date
for the last written or oral gument, whichever is later
ERC 94.05 Motions for fees and costs. (1) GENER History: Cr. RegisterAugust, 1987, No. 380, feB-1-87.
ALLY. Each party seeking an award of fees, costs or both shall file .
amotion and all of the following supporting documentation: ERC 94.09 Requests for rehearing. Requestsfor
(a) The number of hours for which compensation is soug hearingmaybe granted for those reasons specified in s. 227.49,

e ; ; tats.
itemizedaccording to the worthat was performed, the date it was” . > . o an
performed he hours claimed for the work and the individual whgq1 ';‘,ﬁy,:;egi’-st’;i%";‘u‘?;@”fgg*;; jN%B'O:igl\(l)?f.e%g_]i’_%%' 1-80; renum. from PC 3.05
performedthe work; o _

(b) The hourly rate customarily clygd by each individual for ~ ERC 94.10 Determinations of parties for purposes
whom compensation is sought; of judicial review. The hearing examinar the commission

(c) Other factors thaiffect the computation of fees or costsShall prepare a list of persons who are considered parties by the

; PR e hearing examiner or the commission for purposes of judicial
asdetermined by the judiciary and by decisions of the Commlrgeviewas required by s. 227.47, Stats. The list shall be found at

sion; theend of every final decision issued by the commission and shall
bur(g()amlit)a(r)](t:umentatlon of costs for which the party seeKSJreere based upon the following criteria:

(2) MOTION RAISED UNDER S. 111.39.,STATS. Motions for fees (1) The nature of the case; -
andcosts raised under sl1139, Stats., shall include supporting _ (2) Thepersons décted by the decision and the degree of that
documentatiorof the rates prevalent in the practice of law fg\mpact,

attorneysin the sameocale with comparable experience and (3) The nature of the participation by those involvecttie
expertise. case,ncluding attendancat hearings, cross—examination of-wit

(3) MOTION RAISED UNDER S. 227.485,STATS. Motions for fees nessesand submission of briefs.

: te: The list of parties is not régextensive with the definition of
andcosts raised under s. 227.485, Stats., shall be heard under I8 roumd in s G 0100 (1), - Pexensive with the definiton o

standardsand procedures noted in s. 227.485, Stats. History: Cr. RegisterAugust, 1987, No. 380, feB-1-87.
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